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Community Property Generally
In most community property jurisdictions, all property acquired during marriage, except gifts and
inheritances, is considered community property unless the property is “elected out.” For instance, if a
Husband owns a business prior to the marriage, the Wife could agree that the business remains separate
property, and the Husband alone would own the appreciation to the business’s value occurring before and
during the marriage. There are nine community property states, including:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

Arizona
California
Idaho
Louisiana
Nevada
New Mexico
Texas
Washington
Wisconsin

Although no two states have identical community property laws, one thing is consistent within all community
property states: their married residents enjoy a significant income tax advantage (with respect to any
appreciated assets) in the form of a decreased capital gains tax on community property sold after the death
of the first spouse.
In the nine community property states above, spouses are treated as true economic partners for the assets
they own while they are married. The law provides that when the first spouse dies, all assets held as
community property can receive a “step-up in basis” which means that capital gains tax is calculated based
on the difference between the sales price and fair market value at the death of the first spouse. Moreover,
upon the second spouse’s death, the cost basis is entitled to be stepped-up again such that heirs should be
able to sell the property with little or no gain after the second spouse’s death. This provides a significant
advantage when compared to couples who live in separate property states that only allow one-half of a
couple’s marital assets to qualify for a step-up in basis on the death of the first spouse.
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Community Property Trusts
An effective planning approach involves a couple in a non-community property state creating a community
property revocable trust that is located and administered in a jurisdiction that has enacted community
property trust legislation. Tennessee and Alaska are the leading jurisdictions that have enacted community
property trust statutes. While the statutes are similar, the Tennessee statute has four simple requirements
for creating a Tennessee Community Property Trust: (1) a declaration that it is such; (2) at least one
“qualified trustee,” meaning a Tennessee resident (which can be either or both spouses) or corporate trustee
qualified in Tennessee; (3) signatures of both spouses; and (4) specific “warning” language in capital letters
at the beginning of the trust instrument.
The terms of a typical community property trust are usually drafted to ensure that the couple continues to
enjoy the assets during their joint lifetime and that the surviving spouse also continues to benefit from the
trust assets. The property contributed to the trust will also qualify for a full cost basis step-up for income
tax purposes upon the death of the first spouse as well as the death of the second spouse.
While there are significant benefits to a community property trust, there are also potential risks, including:
(1) the distribution of assets may be modified in the event of a divorce; (2) a Tennessee resident or corporate
trustee in the state is required to serve as Trustee while both spouses are alive; (3) property may be subject
to creditor claims against either spouse.
Recently Colony Trust Company, LLC opened a Tennessee office in Nashville and is now able to offer
corporate trustee services for community property trusts to its clients. Please contact us if you would like
more information on community property trusts.
Disclaimer
This material is furnished for informational purposes only and does not constitute investment, legal or tax advice and should not be
used as a substitute for the advice of a professional legal or tax advisor. This presentation does not constitute an offer to sell, or a
solicitation of an offer to buy, any interest in any investment vehicle, and should not be relied on as such. Targets, ranges and
expectations set forth in this presentation are approximations; actual results may differ.
Colony Family Offices does not accept any responsibility or liability arising from the use of this material. No representation or
warranty, express or implied, is being given or made that the information presented herein is accurate, current or complete, and
such information is at all times subject to change without notice. This presentation may not be copied, reproduced or distributed
without prior written consent of Colony Family Offices.
This information is limited in scope and is not intended to provide an exhaustive analysis. Colony Family Offices and its di rectors,
officers, agents and employees are not permitted to render tax or legal advice. Please consult with your tax and legal advisors prior
to entering into or implementing any financial transactions.
Any tax advice contained in this written communication is not intended to be used, and cannot be used, for purposes of (i) avoiding
penalties imposed under the United States Internal Revenue Code or (ii) promoting, marketing or recommending to another person
any tax-related matter.
Colony Family Offices is a registered investment advisor. More information about the firm, including its investment strategies and
objectives, can be found in our ADV Part 2, which is available, without charge, upon request. Our Form ADV contains information
regarding our Firm’s business practices and the backgrounds of our key personnel.
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